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Implementation of BEPS related measures in the Netherlands 

 

On 5 October 2015, the OECD adopted a final package of measures to counter Base Erosion and Profit 
Shifting (BEPS), which has made a substantial impact on international investments, business models and 
cross-border supply chains. The potential effect of the BEPS Action Plan to counter international tax driven 
structures is mixed: on a variety of topics governments have not reached consensus; those specific parts of 
the BEPS Action Plan will not be followed up yet. Other BEPS actions however were fully endorsed and 
subsequently approved, and have already been implemented in the domestic laws of various countries. 
They are now fully integrated in many respective domestic laws and regulations or will enter into force in 
2016. The Netherlands has sanctioned an important part of the BEPS Action Plan and a number of actions 
have been drafted into law, which will apply from 1 January 2016.  

The BEPS Action Plan will impact cross-border business and supply chains. TMF Group is already committing 
itself to become actively involved in the practical impact of BEPS for its clients; mainly as we have to comply 
with the amended parameters and benchmarks of these new rules. As a provider of directorship, and 
domiciliation services there is an increasing need for our involvement with clients to become more involved 
in business decision management in general and monitoring compliance issues for clients in particular. 

This document provides you with practical insights on the implementation of BEPS measures in Dutch tax 
law, how it could affect your business and TMF Group’s involvement in this process.  

What is the BEPS Action Plan?  

BEPS is the term to define multinational tax planning strategies that take advantage of gaps and 
mismatches in tax rules. These approaches make profits divert to locations where the prevailing rate of 
corporate tax is low or exempt, but where the company carries out little or no real activity.  
 
The multiple point Action Plan presented by the OECD calls for the development of consistent and coherent 
tax rules that countries can adopt to implement an efficient tax systems and covers: 

 Gaps; as a result of which revenues are not, or not sufficiently taxed,  

 Frictions; an inconsistent use of international frameworks and concepts in order to shift revenues 
and profits, and  

 Transparency proposals for tax authorities; disclose tax planning arrangements, increase tax and 
transfer pricing compliance and provide new rules to deal with dispute resolutions. 

 
All detailed tax and transfer pricing issues have been highlighted in the table below, and combined, it 
comprises the BEPS Action Plan: 
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BEPS measures implemented in the Netherlands  
 
A number of BEPS proposals will enter into force on 1 January 2016: 

1. Measures against various forms of hybrid mismatch arrangements, more in particular hybrid loan 
agreements;  the anti-hybrid rule (Action 2), 

2. Country-by-country reporting requirements (including Master File and Local File requirements) for 
multinational entities (Action 13), 

3. Amendments of the general anti-abuse rules (GAAR) in the corporate income tax act and dividend 

withholding tax act (Action 5/6). 
 

A number of other BEPS initiatives will also be rolled out in 2016, such as amending double tax treaties 
with developing countries to include anti-abuse clauses, changing the rules of the innovation box in the 
Dutch corporate income tax act and the upcoming exchange of tax rulings with tax authorities in other 
EU member states.  

 
Ad. 1 Anti-hybrid rule 
 
The new anti-hybrid rule addresses mismatches in the treatment of distributions tackling those instruments 
that create a taxable deduction in a source country and a tax exemption (non-inclusion) in the residence 
country of the recipient. Under the new rule, payments on hybrid instruments received by a Dutch 
corporate taxpayer from an entity offshore (EU or non-EU) and deducted in the source country (or could 
potentially be deducted) are no longer exempt under the Dutch participation exemption.  
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A number of other distributions to Dutch companies will also be affected, most notably distributions from 
countries where the tax rules have an interest on net equity concept (INE) or a notional interest deduction 
(NID), directly linked with the distribution. Profit participating loans or loans with interest, not determined 
at arm’s length should also be assessed. All these instruments could influence the applicability of the 
participation exemption. 
 
Ad. 2 Country-by-country (CbC) reporting requirements 
 
The new transfer pricing documentation requirements have no immediate and direct impact on the 
material tax position of the reporting entity or its affiliates; it is initiated for tax authorities to assist them 
identifying transfer pricing practices. The new rules implement three reporting requirements: CbC 
reporting, maintaining a Master File and a separate local File. 
 
A CbC report consists (for each relevant country in which the group operates) of the following information:  

 the total amount of income, profits before tax,  

 the amount of income tax and withholding tax paid,  

 all income tax accrued in the annual accounts,  

 paid-up capital and accumulated earnings,  

 number of employees,   

 all tangible assets other than cash or cash equivalents an identification of each group company in 
the group,  and  

 a description of the nature of the main business activities 
 
A Dutch company should only draft a CbC report if the company is the ultimate parent of a multinational 
group; and the whole world-wide group has consolidated world-wide gross revenues of €750m or more in a 
preceding fiscal year. If the Dutch company is not the ultimate parent of the group, similar obligations apply 
to a Dutch group company if the ultimate parent of the group is resident in a jurisdiction where it is not 
obliged to submit a CbC report, or if the Netherlands has not concluded an arrangement with an automatic 
exchange of information clause, which covers CbC reporting.  
 
A Master File / Local File contains additional information about the group: 

 An overview of the group’s business model, including the nature of operations and underlying 
transfer pricing policies, 

 Global allocation of income and economic activity in order to assist tax authorities in evaluating the 
presence of specific transfer pricing risk, 

 Present information relevant to the transfer pricing analysis related to intra-group transactions 
concerning the Dutch taxpayer and supporting compliance with the arm’s length principle as 
reflected in Dutch law, and 

 Information supporting the allocation of arm’s length profits to permanent establishments. 
 
A company should only maintain a Master File and Local File if it is subject to tax in the Netherlands, either 
as a resident or as a non-resident; and it belongs to a multinational group with total consolidated world-
wide revenues of €50m or more in the preceding fiscal year. 
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Ad. 3 Amendment general anti-abuse rules (GAAR) 
 
The revised Dutch GAAR is implemented through amending the existing anti-abuse rules in the corporate 
income tax act (CIT) and dividend withholding tax act. Under the new GAAR in the CIT, a non-Dutch resident 
company holding a share interest of 5% or more of the capital of a Dutch company becomes subject to 
taxation. That should happen if the main purpose (or one of the main purposes) of the non-Dutch resident 
company holding the share interest in the Dutch company is to avoid Dutch income tax or Dutch dividend 
withholding tax. In addition, the set-up is regarded an artificial arrangement or series of arrangements. The 
revised GAAR in the dividend withholding tax act extends the existing GAAR to target abusive cooperative 
structures. Under the new GAAR, distributions of a cooperative to its offshore member(s) will be subject to 
dividend withholding tax under similar conditions as stated above. 
 
Tax rulings (ATRs): immediate action required  
 
As a consequence, a variety of tax rulings (ATRs) become invalid after 1 January 2016. All Dutch companies 
with an ATR need to report in writing to Dutch tax authorities before 1 January 2016 that it is complying or 
will soon comply with the new substance requirements. It sets a transitional period until 1 April 2016 for 
meeting these substance requirements; to be further confirmed in writing to the tax authorities before 1 
May 2016. If these substance requirements will not be met on 1 April 2016 the ATR will expire as of 1 
January 2016. If a formal tax ruling remains crucial to your business, TMF Group should follow up on this 
action and liaise with you and your tax consultant on the best way forward. 
 
Further involvement of TMF Group 
 
We have elaborated on the views of some consultants and management service providers that no action is 
required, as the government does not fundamentally change the existing rules yet. Whilst that may be true, 
it is in our opinion unrealistic to anticipate no change at all in the assessment of the economic rational of a 
company in a business set-up. Therefore, TMF Group is performing various in-depth analyses’ to examine 
the impact of BEPS related law changes in the Netherlands for all of its clients. TMF Group is further 
assessing specific files, transactions and client documents in order to establish potential risks and future 
non-compliance issues that need close attention. 
 
TMF Group is currently developing a more consistent method to further determine if your business remains 
BEPS proof in the near future: a thorough assessment of your complete business upon request in close 
cooperation with your tax consultant, in order to establish risks that affect your Dutch tax position, as well 
as analysing compliance issues if other BEPS issues should be implemented in the near future. Such a report 
will provide you with solid insights on what to expect of the implementation of new BEPS actions points 
and how to deal with these processes. 
 
Even if you would not perform a BEPS analysis as such, we still strongly advise you to allow us to liaise 
further with you and your tax consultant, to discuss the impact of the new laws and the best way forward. 
In that way we will also be able to discuss the impact for your business of other BEPS measures, such as the 
consequences of the anticipated changes in a number of tax treaties with developing countries, or the 
impact of sharing the content of your tax rulings to other tax authorities or organisations.  
 

--- 


