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AML – Anti-Money Laundering: referring to the suite of laws and regulations that aim
to hinder criminals in claiming illicit funds as legitimate income.
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Company secretary – Position within a company that may or may not be legally
required within a jurisdiction. Responsibilities vary, but typically revolve around
the incorporation and ongoing regulatory compliance of their entity.
CRS – Common Reporting Standard: OECD initiative requiring participating jurisdictions
to automatically submit information on bank accounts within their territory, for the
purpose of combating tax evasion.
Economic substance – Law enforcement concept dictating that economic transactions
must exist for a more significant purpose than the reduction of tax liability.
FATCA – Foreign Account Tax Compliance Act: federal law enacted by the US
government, requiring financial institutions in cooperating jurisdictions to report on the
assets of their customers who are registered as citizens of the United States.
FATF – Financial Action Task Force: intergovernmental organisation developed after
a meeting of G7 countries with the aim of combating money laundering.
GDPR – General Data Protection Regulation: European Union initiative setting out rules
for the protection and privacy of citizens’ data.
Globalisation – Process of convergence, whereby economies and cultures have become
increasingly interconnected and aligned around the world.
Incorporation – The process of registering and setting up a new company with the
relevant authority or authorities.
OECD – Organisation for Economic Co-operation and Development: organisation
consisting of 36 member states, which aims to promote global trade.
Ownership – Referring to the legislative principle of assigning business transactions
to responsible individuals and holding them to account in the case of wrongdoing.
Panama Papers – Leak of 11.5 million files from an offshore law firm, Mossack Fonseca,
detailing the offshore transactions of their clients.
PSC – Person with Significant Control: referring to the person(s) who has a certain
level of control over the actions of a legal entity and is therefore responsible for those
actions. The exact definition varies according to different bodies. Also see UBO (Ultimate
Beneficial Owner).
SSM – Suruhanjaya Syarikat Malaysia: Companies Commission of Malaysia, the national
regulatory body for commercial affairs.
UBO – Ultimate Beneficial Owner: referring to the person(s) who is deemed responsible
for the legal operations of an entity. The exact definition varies according to different
bodies. Also see PSC (Person with Significant Control).
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Increasing company secretary responsibilities
The changing nature of incorporation
A greater focus on ownership and transparency
Looking ahead
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INTRODUCTION

TMF Group’s Global Business
Complexity Index 2019* reveals
that as globalisation gains traction,
compliance-related legislation is
increasing in jurisdictions** around
the world. Adapting to these new
demands creates significant
complexity for companies.
Top-down
—

Growth in cross-border trade means
nation states are no longer the sole
mechanism of governance. International
bodies are ramping up supranational
regulation. Recent international legislation
targets issues of ‘economic substance.’
Laws are designed to ensure that
businesses operating across multiple
jurisdictions pay appropriate taxes, and
to identify who owns and is legally
responsible for corporate structures.

The TMF Group Global Business Complexity Index
2019 identifies the most – and least – challenging
jurisdictions around the world. This helps company
leaders to assess possibilities for expansion,
understand potential risks and determine what local
expert support they need.

*

Bottom-up
—

Jurisdictions tend to follow global trends
when adopting their own legislation.
National governments seek compliance
accreditation from international regulatory
bodies to endorse their status as global
players. The proliferation of technology
for incorporation and regulation is a key
development.
These trends are likely to harmonise
processes in the longer term but the
current combination of global and local
requirements can amplify complexity.
Businesses must navigate changing
rules, regulations and penalties in
all jurisdictions. This requires an
understanding of global issues and
local particularities.

'Jurisdiction’ means an area governed by a set of
laws. A country can include several jurisdictions.
For example, Curaçao is part of the Kingdom of the
Netherlands but it is an entirely separate jurisdiction
to the Netherlands. Businesses must take account
of this.

**
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INCREASING
C O M PA N Y S E C R E TA RY
RESPONSIBILITIES
The company secretary is
responsible for the top-level
administration of a company,
ensuring regulatory compliance and
implementing decisions made by its
board of directors. As compliance
demands grow, company secretaries
are becoming central to running
businesses.

GLOBAL

Although only a quarter of jurisdictions
require a business to employ a company
secretary by law, many companies
choose to fill the role due to the amount
of compliance related work. Our experts in
61% of global jurisdictions – 71% in APAC
– report that the responsibilities borne by
company secretaries have increased
in the last three years, while 69% predict
their duties will increase in the next five.
A major factor is the growth of
international compliance regulations
including Anti-Money Laundering (AML),
General Data Protection Regulation
(GDPR) and other initiatives.

69%

21%

74%

67%

57%

APAC operates a harsher system of penalties. Failure to comply with regulatory
obligations is subject to severe penalties in 50% of its jurisdictions, compared to 46%
in the Americas and 38% in EMEA.
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THE CHANGING NATURE
OF INCORPORATION
One of the company secretary’s many tasks is the setup of their business
as a legal entity, a process which varies significantly between jurisdictions.
APAC is the most challenging region for company and corporate secretaries.
Our experts report that incorporation is not straightforward in 36% of APAC
jurisdictions, compared to 24% in EMEA and 21% in the Americas.
Many governments claim to be keen to reduce complexity and encourage incorporation
within their jurisdictions. ‘Accelerator programmes’ offer newcomers the opportunity
to hit the ground running when they set up operations. The Chilean government launched
Start-up Chile in 2010. This scheme, nicknamed ‘Chilecon Valley’ is designed to attract
small technology companies and enhance growth in the sector. It makes attractive
loans, training and statutory benefits such as a one-year working visa available to
new businesses.
A lengthy incorporation process adds to complexity. In 21% of APAC and Americas
jurisdictions, this process usually takes longer than four months. By contrast,
incorporation in EMEA is relatively straightforward and less time-consuming.
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THE CHANGING NATURE
OF INCORPORATION
Influencing factors
—

Many factors combine to determine the complexity of incorporation.
Digitisation speeds up processes significantly and many jurisdictions
have already implemented registration portals. EMEA is furthest ahead,
with electronic document submission either permitted or required in
84% of jurisdictions, compared to 61% in the Americas and 50% in APAC.
Online incorporation systems can suffer from teething pains. In Slovakia,
multinationals have experienced frustration as authorities iron out
technical problems in their new electronic portal. However, early adopters,
including Hong Kong, the USA and the British Virgin Islands, are among
the fastest jurisdictions for registering a business, demonstrating the
long-term benefits of electronic systems.

Pe rc en t a g e o f j u r i s d i c t i o n s i n wh ich su b m issio n s to au th o r ities
a re c a r r i e d o u t e l e c t r o n i c a l l y

71%

84%

61%

50%

Some jurisdictions require submissions to a range of authorities.
In Malaysia, a company must first register the business with Suruhanjaya
Syarikat Malaysia (SSM), a national body. Next, they must apply for a
licence for business premises from the local council and register with four
different authorities and government bodies to hire and pay employees.
Some businesses may require industry-specific licenses.
The requirements of municipalities within a jurisdiction can add to the
incorporation checklist. In Colombia, a company must obtain national
incorporation documentation and then register separately in each
municipality it wants to operate in – no small undertaking in a country
with 1,100 municipalities.
In some jurisdictions, businesses can make strategically advantageous
decisions about where to register. In Canada, incorporation and
governance legislation differs between provinces. In Brazil, it is much
quicker to register in major urban centres such as Rio de Janeiro and São
Paulo than in smaller cities.

GLOBAL

AMERICAS

APAC

EMEA

Variation between industries
—

Incorporation complexity differs between industries. Financial services
is the standout example – the sector is highly regulated. Some
governments have set up specific supervisory bodies, including the
Jersey Financial Services Commission. Such oversight has come about
partly because the sector is in the public spotlight. The media has
stepped up its coverage of alleged wrongdoing, exposing individuals
involved in the ‘Panama papers’ scandal, investigating corporate tax
evasion and scrutinising activity in low-tax economies such as the
Cayman Islands and British Virgin Islands.
Regulation in the sector has a knock-on effect. Banks under pressure to
improve transparency request more and more paperwork from clients to
ensure compliance. Our experts report that opening a bank account from
overseas has become a drawnout process in 95% of global jurisdictions.
It has become a complex and protracted process even in Hong Kong –
historically considered a straightforward jurisdiction in which to open an
account due to fierce competition between banks.
Juris dict ions w here opening a corpora t e ba nk a ccount from
overs ea s is a s hor t proces s
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Telecommunications, a sensitive sector in many jurisdictions due
to concerns about national security, is often highly regulated. In China,
the telecommunications market has not yet been liberalised fully so
private companies wishing to operate in the sector require approval
from the state.
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A GREATER FOCUS
ON OWNERSHIP AND
T R A N S PA R E N C Y
Issues surrounding ownership have
also come under increasing scrutiny.
Regulators are gaining greater
powers to distinguish who
is responsible – and liable – for
compliance. A growing body of
legislation enables authorities to
identify, track and record financial
transactions.
Governments are increasingly able to
hold rogue operations to account but
their measures add to the administrative
burden for all businesses. The laws
governing ownership stem from
supranational bodies imposing regulations
on national governments, and national
governments adopting regulations aligned
with global standards.
Strategies to combat money laundering
have been implemented worldwide. In
2010, the US Government’s Foreign
Account Tax Compliance Act (FATCA) laid
the groundwork for internationalised, topdown transparency regarding ownership.
This requires participating jurisdictions to
report financial information on US citizens.

The Organisation for Economic Cooperation and Development (OECD)
built on this model by implementing the
Common Reporting Standard (CRS).
Participating jurisdictions agree to share
information about national citizens of
other jurisdictions residing in their territory
in exchange for information on their own
citizens residing abroad. Our research
shows that 83% have committed to send
and receive information under the CRS.
Ultimate Beneficial Owner (UBO), a register
that complements these initiatives,
operates in 64% of global jurisdictions.
However, adoption varies wildly between
regions: it is a requirement in 75% of
jurisdictions in the Americas and 71% in
EMEA but only 29% in APAC.

GLOBAL

AMERICAS

APAC

EMEA

The UBO register aims to determine who owns a company and to gather appropriate
personal information. Under the European Union’s AML Directive, any individual who
controls 25% or more of the shares or voting rights within an organisation is generally
considered a Beneficial Owner. The Financial Action Task Force (FATF) – another intergovernmental, anti-money laundering body – sets the level for ownership as low as 10%.
Many European Union member states have implemented legislation that enacts the
AML directive. Croatia, which joined the union in 2013, recently revised its national law.
Collection of data on company ownership began in June 2019 and will be accepted until
the end of the year. Authorities plan to make UBO information publicly available in
January 2020.

Percent a ge of j uris dict ions in w hich direct ors of priva t e compa nies
a re a lw ays pers ona lly lia ble for non-complia nce

72%

79%

70%

57%

Jurisdictional governments still maintain their own legislation on ownership and liability.
In 72% of global jurisdictions, directors of private companies have significant liability.
Rules governing residency vary by region. Directors are required to live where the
business is registered in 50% of APAC jurisdictions compared to 38% in the Americas and
11% in EMEA. The residency rule is particularly common in APAC where governments are
encouraging companies to ensure managers reside where the economic value is created.
India introduced the residency requirement as part of the 2013 Companies Act to try to
prevent directors from disappearing abroad in the event of non-compliance.
In Singapore, the government requires directors to list their home addresses in the
public domain. However, due to concerns about safety and privacy, this legislation was
amended to allow directors to use an alternative address, providing authorities are able to
contact them there.
Governments often make onerous demands on business owners living overseas. Under
German law, directors wishing to set up a new company must convene a meeting with
a German notary in person. A notary is often needed where significant changes to the
corporate setup are required.
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LOOKING
AHEAD
Managing multinational companies has never been more challenging. Although a
body of international compliance legislation is taking hold and many borders are
becoming more porous, businesses must still grapple with local differences in every
jurisdiction. International harmonisation will lead to more jurisdictions enacting
supranational rules within their sovereign territory, reducing local differences.

International legislative enactment is not a one-way, top-down
process. It is subject to specific national requirements. Although
two governments may have enacted similar pieces of legislation, the
requirements of each are unlikely to be identical. This complexity is
heightened by regulators developing digital tools, with jurisdictions
implementing them through local rules.
Compliance is an important strategic consideration for
multinationals. Failure to comply can result in regulatory ‘bite’ as
both national and international regulators enforce greater penalties.
Mainstream media have turned their attention to corporate
compliance in the last few years and recent exposés have thrust
companies and individuals into the spotlight. Compliance has
become a financial and reputational exercise.
The role of the company secretary is changing as part of this greater
emphasis and complexity. Beyond this, companies must take a
holistic approach and recognise that compliance demands both a
global strategy and local knowledge. More and more companies are
seeking assistance in developing such frameworks, particularly in
jurisdictions where amassing the required knowledge and expertise
is particularly challenging. Companies that recognise where they
need support and address what is involved, are best placed to thrive
in this increasingly complex world of rules, regulations and penalties.
—
Leila Szwarc,
Global Head of Compliance and Strategic Regulatory Services,
TMF Group.

TMF GROUP –
LOCALISING THE
GLOBAL WORLD
TMF Group helps its clients operate internationally, ensuring they are properly set up
to do business in any country, fully compliant with local and international regulations.
Our work includes helping companies of all sizes with business services such as HR
and payroll, accounting and tax, corporate secretarial, global governance, administration
and fiduciary services for capital markets activities, private equity and real estate
investments. We offer consultancy services to extend our clients’ capabilities and help
companies deal with the complexities arising from growth and expansion.
In today’s environment, increasing business complexity means that a one-size-fits-all
approach doesn’t work, while the penalties for getting it wrong are becoming heavier.
Operating in over 80 jurisdictions, we provide 15,000 clients with on-the-ground
compliance and administration services so they can venture further, faster and more
safely. We keep things running seamlessly, enabling them to focus on the bigger picture.
Our people localise the global world to help businesses succeed, which in turn helps
communities prosper. We believe the only way to be ‘global’ is to put local first, which
is what our team of 7,800 in-country experts do for businesses of all sizes, every day.
Find out more about TMF Group:
contact@tmf-group.com
tmf-group.com/complexity2019
tmf-group.com/compliancecomplexity2019
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