Duties of directors
of a British Virgin
Islands business
company

The BVI Business Companies Act 2004 (the Act) created
a statutory set of duties, which apply to any director of
a BVI Business Company (a company). This article sets
out a summary of those duties, as well as outlining
the consequences and liabilities that can follow a
breach of duty and the use of indemnification and
insurance to mitigate the risks.

Prior to the Act coming into force, the primary source of
such duties was the common law, which had given rise
to a series of fiduciary obligations on directors. Unlike in
the UK and in certain other jurisdictions, the Act
did not expressly codify and replace those historic
duties, and accordingly they appear to remain good law
in the BVI, regardless of whether this was the intent of
the draftsman. As such, although there is considerable
overlap with the Act, a conservative director should also
have regard to their common law fiduciary duties, which
are also summarised below.

What is a director?

Statutory duties

All companies are required to have at least one director,
although that director does not have to be a natural
person. There is no requirement for directors to be a BVI
resident or citizen.

The principal statutory duties of a director can be
summarised as:

The Act contains a statutory definition of a director which
“includes a person occupying or acting in the position
of director by whatever name called.” Accordingly, if a
person has not been formally appointed a director (for
example, because of some procedural defect in the
appointment, or simply because no thought was given to
the nature of his role) but acts as a director, he will not
escape liability for breach of duty.
The definition in the Act is not wide enough to catch
so-called shadow directors, or persons on whose
instructions the board is accustomed to acting, so
shareholders, professional advisers and others who may
express a view on the direction of the company do not
generally need to be concerned with directors’ duties
outside of the context of insolvency (where liability is
expressly provided for shadow directors as well as de
facto directors).
There is case law which seems to confirm that where
a director is itself a corporation, the persons who are
directors of the corporate director will not, without more,
be treated as shadow directors or de facto directors
of the company for whom the corporate director is a
member of the board.

 to act honestly and in good faith and in what the
director believes to be in the best interests of the
company when exercising his powers as a director
(the “best interests duty”); and
 to exercise the reasonable care, diligence, and skill
that a reasonable director would exercise in the
same circumstances taking into account, but without
limitation,
• the nature of the company;
• the nature of the decision; and
• the position of the director and the nature of his
responsibilities (the “reasonable skill duty”);
 to exercise his duties for proper purpose and in
accordance with the Act and the memorandum
and association of the company (the “proper
purpose duty”)
 to disclose any interest which he has in a transaction
entered into or to be entered into by the company
(the “disclosure duty”).

Best interests

Interested transactions

There are three important modifications to the best
interests duty (in each case only where there is an
express provision made in the memorandum and articles
of association of the company (the MAA)):

It is worth noting that the disclosure duty does not
go so far as to require directors to avoid conflicts of
interest, only to declare them, and the transaction will
still be valid if it was disclosed to the board prior to
the transaction taking place. The Act also provides that
the decision will not be voidable if the transaction is
approved by the company’s members (provided that
they have been made aware of the material facts and
the company has received full value). Any disclosure
of interests should clearly be documented in board
resolutions or minutes.

 the director of a wholly-owned subsidiary company
may act in a manner which he believes is in the best
interests of that company’s holding company even
though it may not be in the best interests of the
company;
 the director of a company that is a subsidiary, but
not a wholly-owned subsidiary, may, with the prior
agreement of the shareholders, other than its holding
company (i.e. with the agreement of the minority
shareholders), act in a manner which he believes is in
the best interests of that company’s holding company
even though it may not be in the best interests of the
company; and
 a director of a joint venture company may act in a
manner which he believes is in the best interests of a
joint venture party, even though it may not be in the
best interests of the company.
The best interests duty is a subjective test which goes to
the motivation of the director himself. A decision made
by the director in the honest belief that it is the best
course of action will not breach this duty even if that
decision turns out to be a poor one. In practical terms,
however, the worse the decision, the harder it is to argue
that it was entered into in good faith.
The best interests duty seeks to strike a balance for
directors of companies that pursue risky ventures in
volatile markets or jurisdictions.

Unless there is a provision to the contrary in the
memorandum or articles of association of the company,
the interested director may attend a meeting on, vote
to approve, or even sign the documents relating to, the
transaction (assuming it has been properly disclosed).

A director of a joint venture
company may act in a manner
which he believes is in the best
interests of a joint venture party,
even though it may not be in the
best interests of the company.
Proper purpose

The reasonable skill duty is an objective test, which
goes to how a hypothetical ‘reasonable’ director would
have acted in the same situation as the director and
effectively sets a minimum standard of care. Board
papers and minutes which clearly show the rationale for
the decision and the factors considered by the directors
can all be helpful in showing that the duty was met.
Courts have traditionally been reluctant to second guess
commercial decisions.

The Act does not specify the meaning of ‘proper purpose’
and although the term is derived from a fiduciary
concept on which there is substantial case law, there
is no established definition. In essence, the concept of
proper purpose requires that a power or discretion is
exercised for the reason which that power or discretion
was granted. In practice, any corporate action that is for
a legitimate commercial purpose, which is lawful and
a foreseeable use of a power of the company should
not fall foul of the duty (for example, issuing shares for
the purpose of raising capital is a proper purpose – but
issuing shares to dilute the voting power of shareholders
who wish to replace the board members is not).

Although the Act does not refer to the actual skill,
knowledge and experience of the director, there is a long
established common law principle that a director with
particular knowledge and experience may be held to a
higher standard (so, for example, a director with a legal
background might be expected to have thought more
carefully about legal risk), which presumably continues
to apply.

The proper purpose duty also requires compliance with
the Act and the MAA (essentially giving both the statute
and the constitutional documents ‘teeth’ by making the
directors duty bound to comply with the MAA and the
Act and creating a danger of personal liability for breach).
Clearly, it is important for directors to understand the
requirements of the MAA and their legal obligations
generally and to seek legal advice where in doubt.

Reasonable skill

Fiduciary duties
As discussed above, in the absence of any express
wording in the Act to the contrary (or a deciding case),
the common law duties of directors appear to still apply
as a matter of BVI law. The key duties, and their overlap
with the statutory duties, are set out very briefly below:
 Duty not to exceed powers: It is hard to envisage
a circumstance in which a breach of this duty
would not also be a breach of the statutory duty
to act in accordance with the Act and the MAA of
the company.
 Duty not to make a personal profit: This duty
overlaps with both the statutory best interests duty
and the duty to disclose but could be considered more
onerous. It is not clear that approval of a transaction
in which a director has an interest by the members
(as contemplated by the Act) will allow him to escape
liability under the common law.
 Duty not to usurp a corporate opportunity:
A director who usurps a corporate opportunity
presented to the company (for example, by diverting
it to a company owned by him) is likely to be also
in breach of his statutory best interests duty. The
common law position is that the director is liable to
repay to the company any profit made by him.

 Duty not to compete: Unlike in other jurisdictions
where the common law duties have been codified,
there is no statutory duty not to compete in the BVI
(although, again, this could be considered not to be
acting in the best interests of the company) – and
no statutory disclosure process through which the
director can disclose the competition and be absolved
of liability by the board or shareholders. Although
case law has suggested merely being a director of
a competing company will not breach the duty, the
(assumed) continued existence of the common law
duty may be problematic for professional directors
and others who have multiple directorships with
companies in the same industry. Given the BVI’s
status as an offshore financial centre in which such
professional directors are common, it may be that the
decision not to include a statutory duty covering this
ground was deliberate.
 Duty to act bona fide in the best interests of the
company: The best interests duty as enshrined in the
Act appears to effectively restate this duty, so that it
is unlikely to need to be considered separately.
 Duty to act for a proper purpose: Again, the Act
appears to have restated the duty to act for a proper
purpose in its entirety.
 Duty of skill and care: Again, this fiduciary duty
overlaps considerably with the reasonable skill
duty under the Act, although the manner in which
it has been expressed in the common law is subtly
different. In particular, case law has traditionally
applied a test which is both subjective and objective
(specifically, having regard to both (a) the general
knowledge, skill and experience that may reasonably
be expected of a person carrying out the same
functions as are carried out by that director in relation
to the company; and (b) the general knowledge skill
and experience that that director actually has).

Liability for breach of duty
The Act makes clear that a director is not generally
personally liable for any debt, obligation or default of the
company. However, there may be personal liability for
the directors where they or the company have exceeded
their powers or there has been a breach of duty or
negligence by them. With the exception of the failure to
disclose an interested transaction (which carries a fine
of US$10,000 on summary conviction) the consequences
of a breach of duty have not been set out in the Act,
but presumably follow the common law position, where
damages have been calculated on a tortious basis (ie
based on putting the company in the position it would
have been in had the breach not occurred). This could
include paying compensation for losses, returning
any property belonging to the company and paying
the company over any profit improperly made by
the director.
The duties of directors are principally owed to the
company itself and not to its shareholders or creditors,
and as such the proper claimant in such an action
should usually be the company itself. The Act contains
detailed provisions setting out where a ‘derivative’
action (an action brought by a member on behalf of the
company) may be brought, which are outside the scope
of this article.

It is worth noting that the Act only states that the
company may so indemnify the directors – not that it
must do so, so former directors in particular are to some
extent at the mercy of their successors when claiming for
indemnification unless they have an express contractual
right to that effect (for example, in their service
agreement or in a standalone document).

D&O polices
A range of director and officer policies are commercially
available to help protect directors from personal liability,
including for breach of duty. Such policies are expressly
permitted under the Act.
As with all insurance policies, D&O policies are invariably
subject to a number of exceptions and limits which the
directors should consider carefully. In particular, most
policies will not pay out where the director has been
grossly negligent or acted in bad faith. As such they
should not be regarded as a complete shield to liability.
Interestingly, the Act permits insurance coverage to have
a broader scope than indemnification by the company
– but that does not mean that such coverage will be
available in the market place.

It should also be noted that in a situation where a
company is insolvent or is likely to become insolvent,
then the directors will owe their duties to the company
with reference to the general body of creditors (rather
than the members).

Indemnification
Under s132 of the Act, a company may, subject to the
MAA, indemnify its directors (or former directors)
against all expenses, including legal fees, and against
all judgments, fines and amounts paid in settlement
and reasonably incurred in connection with legal,
administrative or investigative proceedings, subject
to one key exception. The Act goes on to state that
such indemnification is only permitted where the
director acted honestly and in good faith and in what
he believed to be in the best interests of the company,
and in the case of criminal proceedings, the person has
no reasonable cause to believe that the conduct was
unlawful. It does not appear possible to contract out of
the limits on the power of a company to indemnify its
directors under s132 to offer wider indemnities to the
board. However, this restriction could be avoided if the
shareholder or any entity higher up the corporate chain
granted the indemnity (which in any case is likely to be
preferable, given that many BVI companies are single
asset or shell companies with limited covenant strength).

With the exception of the
failure to disclose an interested
transaction (which carries a fine of
US$10,000 on summary conviction)
the consequences of a breach of
duty have not been set out in
the Act, but presumably follow
the common law position, where
damages have been calculated on
a tortious basis.
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